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intellectual-property cases for fear 
of alienating a brand-name drug 
manufacturing client. 

On the policyholder side, those 
law firms that bring enforcement 
actions against insurers for 
nonpayment of claims stake their 
reputation and their market position, 
frankly, on the fact they represent 
the policyholder and the policyholder 
only. 

“We are probably the most ‘pure’ 
of the firms that call themselves 
policyholder law firms in that we do 
not represent insurance companies in 
any capacity,” said Michael Nannes, 
the chairman of Washington, D.C.-
based Dickstein Shapiro LLP. 

Nannes said that by not choosing 
to work for the insurers, his firm 
is of course turning its back on the 
revenue that insurers can provide. 
But by the same token, the fact that 
the firm represents policyholders 
only is a business angle in and of 
itself.

“We are adverse to the insurance 
companies regularly and on a very 
committed basis,” said Nannes.

Yet there is straddling among those 
who seek to represent policyholder 
firms; some indicate they are 
committed to policyholders but from 
time to time represent insurance 
companies.

“There is one firm that we ran 
into that has a policyholder-side 
practice,” said Nannes. “Then one 
of our partners was arguing for a 
policyholder in a claim in a high-
profile case, and that firm, which was 
supposedly a policyholder firm, was 
on the other side,” Nannes said.

“If they were successful in that 
case, they could have made law that 
would have hurt their policyholder 
clients.”

From an ethical perspective, 
representing both sides raises a host 
of questions, said Bob Horkovich, 
managing shareholder with the 
New York-based policyholder firm 
of Anderson, Kill & Olick PC. “I 
think big law is ignoring conflict,” 
Horkovich said.

“If you go on some of the big law 
firms’ Web sites and you type in 
‘insurance,’ you will see that a lot of 
the big law firms are playing both 
sides and it does not appear that they 
are disclosing it to either side,” he 
also said.

“They give new clients information 
on a need-to-know basis, and they 
don’t give it firm wide,” Horkovich 
said. “So an attorney may be working 
on a matter against Allianz and not 
even know that a Munich office is 
doing Allianz’ tax work.”

A LACK OF VIGIL?
Apathy, or naïveté, perhaps, on 

the part of some policyholders plays 
a part too. 

“They are relying on their law firm 
to come to them and say, ‘I’ve got 
a conflict,’ and their law firm is not 
because their law firm profits from 
nondisclosure,” said Horkovich.

In cases where the insurer knows 
there is a law firm conflict and the 
insured doesn’t, the carrier can bide 
its time and then assert a conflict 

on the part of the law firm at a point 
in the case where it most stands to 
benefit.

“The fact of the matter is that an 
insurance company at a strategic 
moment in the case can pull the 
plug on the policyholder and assert 
a conflict and the policyholder is 
toast, and that’s when we get called,” 
Horkovich said.

Horkovich recalls one case in 
which his firm was called by the state 
of California one year before a trial 
on a huge environmental cleanup was 
to take place because the insurer had 
“pulled the plug” on the insured’s trial 
council.

Risk managers, of course, are paid 
to be vigilant about avoiding exactly 
these kinds of conflicts of interest.

Fred Pachon, a vice president 
of risk management and insurance 

with Santa Barbara, Calif.-based 
Select Staffing, knows a thing or two 
about how to handle law firms. After 
years of wrestling with litigation 
surrounding workers’ comp claims, 
he has the following advice.

One, make sure the law firm 
understands who the customer is and 
be bold about asserting your rights 
and expectations.

“We need to be able to define who 
really is the client,” said Pachon.

In cases of managing claims 
against his own company’s policies, 
many lawyers have told Pachon that 
their client is the person paying their 
bill, and that means the insurance 
company.

“We are going to take the position 
that, ‘No, we are the actual client,’ “ 
said Pachon. “And the reason why 
I believe that is that you hire the 
insurance company to protect (you). 
And they on our behalf hire the 
lawyer, which is an extension of that 
protection,” said Pachon.

What about when a law firm 
representing you in a claim against 
one of your policies asks you to sign 
a waiver of conflict? Pachon said not 
to do it.

“My position has always been, the 
minute they ask for that, I say, ‘No,’“ 
Pachon said. 

Instead, Pachon advised, insureds 
are better off lobbying the insurer to 
provide the name of a law firm free of 
any such conflicts. That, he said, is 
the best way to look out for the best 
interests of an insured. 

In his contracts with insurers, 
Pachon also won’t allow language that 
gives the insurer the exclusive right 

to pick the legal panel. 
“Insurers don’t want to end up 

paying for two sets of attorneys to 
defend one matter,” Pachon said. 
“But they also want to avoid the issue 
altogether, which in my opinion is a 
little disingenuous.”

A lot of what Pachon proposes he 
admits is just common sense. For 
other risk managers thinking of hiring 
a law firm to do their insurance work, 
Pachon said they should ask for 
references, lots of them.

“Do take the time to talk to them,” 
Pachon said.

“Many take the references on 
face value. We on our end definitely 
scrutinize that, and we are very 
careful,” Pachon said.

A little digging may turn up 
that the policyholder lawyer under 
consideration once worked for 
insurers. That’s not a bad thing, 
Pachon said, but it’s important to 
know. 

“Actually, the way I see it, that’s 
a great thing because now you can 
see both sides of the spectrum,” said 
Pachon.

And that can work for insurers 
too, said Edwards Angell Palmer & 
Dodge’s Shanman.

“Sometimes, but not always, 
but sometimes, the client will give 
you the waiver because they want 
somebody on the other side who at 
least knows what they’re doing so 
there won’t be a lot of time and effort 
wasted,” said Shanman.
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According to the legal research firm Chambers and Partners, the law firms listed below are lauded by clients for their depth 
of experience, the talent of their litigators, and their ability to handle the most complex cases where hundreds of millions of 
dollars are involved. The California Department of Insurance, ACE and Swiss Re are just some of the prominent insurance 
and reinsurance names who often pay big money to retain these law firms.

Firm Star Litigators Clients 

Firm The Skinny 

This group is looked on highly for its deep skill set and extensive expertise. The firm has represented 
predominantly London-based excess insurers in matters relating to exposures connected to the clean up of 
the World Trade Center bombing site.

The firm recently represented American Centennial Insurance in a case with Thorpe Insulation involving 
asbestos liability with alleged claims of more than $2 billion. The client received the most favorable settlement 
of any of the defending insurers.

The firm covers a range of insurance and reinsurance matters, but it has been particularly active in asbestos 
bankruptcy, managing a victory for Resolute in an appeal from a bankruptcy ruling in the Ninth Circuit.

Described by clients as one of the best one-stop shops. The firm works on some of the country’s biggest 
cases, displaying wide-ranging expertise. Recent cases have involved representing the Hanwha Group and 
advising an AIG affiliate on claims and potential claims in connection with lead contamination of toys made in 
China.

This firm handles a wide variety of insurance and reinsurance matters. The firm has been at the forefront of 
work stemming from the economic downturn. Recent wins include winning arbitration in a whistle-blower 
suit involving the California Department of Insurance.
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