GAO-04-1013T, September 11: Federal Assistance for New Y ork Workers' Compensation Costs

This is the accessible text file for GAO report nunber GAGC 04-1013T
entitled ' Septenber 11: Federal Assistance for New York Wrkers'
Conpensation Costs' which was rel eased on Septenber 08, 2004.

This text file was formatted by the U S. Governnment Accountability
Ofice (GAO to be accessible to users wth visual inpairnents, as
part

of a longer termproject to i nprove GAO products' accessibility. Every
attenpt has been made to maintain the structural and data integrity of
the original printed product. Accessibility features, such as text
descri ptions of tables, consecutively nunbered footnotes placed at the
end of the file, and the text of agency coment |letters, are provided
but may not exactly duplicate the presentation or format of the
printed

version. The portable docunent format (PDF) file is an exact

el ectronic

replica of the printed version. W wel cone your feedback. Please E-
mai |

your comments regarding the contents or accessibility features of this
docunent to Webmast er @ao. gov.

This is a work of the U S. governnment and is not subject to copyright
protection in the United States. It nmay be reproduced and distri buted
inits entirety without further permssion from GAO Because this work
may contain copyrighted i mages or other material, permssion fromthe
copyri ght hol der may be necessary if you wish to reproduce this
materi al separately.

Testi nony Before the Subcomm ttee on National Security, Enmerging
Threats, and International Relations, Commttee on Governnent Reform
House of Representatives:

United States Governnment Accountability Ofice:

GAO

For Rel ease on Delivery Expected at 10:00 a.m EDT:

Wednesday, Septenber 8, 2004:

SEPTEMBER 11:

http://www.gao.gov/htext/d041013t.html (1 of 23)9/13/2007 4:35:47 PM



GAO-04-1013T, September 11: Federal Assistance for New Y ork Workers' Compensation Costs

Federal Assistance for New York Wirkers' Conpensation Costs:

St at ement of Robert E. Robertson, Director, Education, Wrkforce, and
| ncome Security |ssues:

GAO 04-1013T:
GAO Hi ghl i ghts:

Hi ghli ghts of GAO 04-1013T, testinony before the Chairnman,
Subcomm ttee on National Security, Enmerging Threats, and I|nternational
Rel ati ons, Comm ttee on Governnent Reform House of Representatives

Wiy GAO Did This Study:

In the aftermath of the Septenber 11, 2001, terrorist attacks,

Congr ess

appropriated $175 mllion for the New York State Wrkers’ Conpensation
Board (the Board) to assist with the resulting workers’ conpensation
clainms. These clains were filed by workers or volunteers (or
survivors)

who were injured, becane ill, or died as a result of the attacks and
the recovery efforts. Specifically, Congress provided federal funds to
the U S. Departnent of Labor (DOL) for the Board in three earnmarked
portions: $125 million for processing of clains, and $25 nillion each
to reimburse the state Uninsured Enployers Fund (UEF) for benefits
pai d

(1) for workers associated with uninsured enployers and (2) for

vol unteers. DOL transferred the funds to the Board using a grant

agr eenent .

This testinony | ooks at the Board’ s use of the $175 mllion in federal
funds and the status of Septenber 11 workers’ conpensation clains. The
testi nony addresses: (1) how the federal funds have been used and (2)
how nmany applications for conpensati on have been received and their
status. In addition, we are continuing to gather information about
whet her the grant agreenent and the appropriation act are consi stent
with the Board’s use of the funds.

VWhat GAO Found:

As of June 30, 2004, of the $175 mllion in federal funds appropriated
to hel p pay workers’ conpensation expenses related to the Septenber 11
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attacks and recovery, the New York State Wrkers’ Conpensati on Board
had used about $49 million. Fromthe $125 mllion portion avail able
for

processi ng of clains, the Board had used about $44 mllion to

rei nmbur se

two state entities—the New York State Crine Victins Board and the New
York State |nsurance Fund—or benefits those entities had paid to
Septenber 11 victins (or survivors). In addition, the Board had used
about $4.4 mllion of the $125 million to prepare for responding to
any

future terrorist attacks. For exanple, the Board paid for new conputer
backup systens and new off-site storage contracts to ensure access to
clains data in case of a disaster. At the tinme of our review, the
Boar d

had not yet used any of the $25 million that is available to reinburse
the UEF for benefits the UEF paid to workers associated wi th uni nsured
enpl oyers (or survivors). However, the Board had used funds fromthe
UEF to pay these benefits and was first trying to recoup these funds
fromthe uninsured enpl oyers before drawi ng upon federal funds to

rei nburse for any unrecovered expense. Finally, the Board had used
about $456, 000 of the $25 million that is available to reinburse the
UEF for benefits the UEF paid to volunteers (or survivors).

The Board indicated that, as of m d-2004, it had received 10, 182

cl ai ns

for workers’ conpensation and 588 volunteer clains related to the
Septenber 11 attacks and recovery. N nety percent of the workers’
conpensation clains had been resolved, that is, the Board had resol ved
all the issues that it could with the information avail able at that
point. The remai ning 10 percent of clains were pending, as the Board
was waiting for additional information fromclaimants (such as nedi cal
evi dence), hearings were yet to be held, or claimnts had not pursued
their case after initial filing. The Board officials noted that the
status of clains was fluid: a resolved claimcould change to pendi ng

i f

nore informati on becones avail able and the Board reopens the case. In
addition, we were unable to report approval and denial rates of clains
because, according to Board officials, the Board’ s core mssion is to
process individual clainms and not track outcones of clains decisions.
For 52 percent of workers’ conpensation clains received, (1) a link
had

been established between the Septenber 11 disaster and the resulting
death, injury, or illness and benefits had been paid or were in the
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process of being paid, or (2) this link had been established but the
Board had not authorized paying benefits. O the 10,182 workers’
conpensation clainms, 133 were associated with workers whose enpl oyers
were uni nsured. The Board had resol ved 89 percent of these 133 cl ai ns.
O the 588 volunteer clains received, the Board had resol ved 31

per cent

and 69 percent were pending. According to the Board, many of the

vol unteer clains were pendi ng because the clainmants were not actively
pursuing their clains.

The Board provided oral coments on a draft of GAO s findings and GAO
I ncor porated these comments as appropriate.

WWW. gao. gov/ cgi - bi n/ get r pt 27GAO- 04- 1013T.

To view the full product, including the scope and net hodol ogy, click
on

the |ink above. For nore information, contact Robert E. Robertson at
(202) 512-7215 or robertsonr @ao. gov.

[ End of section]
M. Chai rnan and Menbers of the Subcommtt ee:

| am pl eased to be here today to discuss New York State's use of
federal funds provided for workers' conpensation expenses related to
the Septenber 11, 2001, terrorist attacks. In the aftermath of the
terrorist attacks, Congress appropriated $175 mllion for the New York
State Wirkers' Conpensation Board (the Board) to assist with the

resul ting workers' conpensation clains.[Footnote 1] These clains were
filed by workers or volunteers (or their survivors) who were injured,
becane ill, or died as a result of the attacks and the recovery
efforts. Specifically, Congress provided federal funds to the U S
Departnent of Labor (DOL) for the Board in three earmarked portions:
$125 mllion for processing of clains and $25 million each to

rei mburse

the state Uninsured Enpl oyers Fund[ Footnote 2] (UEF) for benefits paid
(1) for workers associated with uninsured enployers and (2) for

vol unteers. [ Footnote 3] DOL transferred the funds to the Board using a
grant agreenent. The federal funding provided to the Board is distinct
fromseveral other federal efforts to provide assistance to victins
and

survivors of the terrorist attacks. For exanple, Congress established
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the Septenber 11th Victim Conpensation Fund of 2001 to provide
conpensation for individuals (or their survivors) who were injured or
killed as a result of the terrorist attacks.[Footnote 4]

My testinony today focuses on the Board's use of the $175 million in
federal funds and the status of Septenber 11 workers' conpensation
clainms. Specifically, ny testinony addresses: (1) how the federal

f unds

have been used and (2) how many applications for conpensation have
been

received and their status. My coll eague's testinony addresses the
health effects that have been observed in the aftermath of the
Septenber 11 terrorist attacks.[Footnote 5]

W relied primarily on data provided by the Board to describe the use
of funds and the status of clains. However, we were unable to report
approval and denial rates of clains because, according to Board
officials, the Board's core mssion is to process individual clains
and

not track outconmes of clains decisions. In addition, the status of
clains represents a point-in-tinme assessnent that could change in the
future. The Board officials told us that the status of clains was
fluid: a "resolved" claim(that is, the Board had resol ved all issues
it could with the information available at the tinme) could change to a
"pending" claimif nore information becones avail able and the Board
reopens the case to consider the new information. To assess the
reliability of the Board data we used, we requested information on
Board systens for aggregating and reporting the data and Board
policies

for ensuring data quality. W reviewed the responses to our requests
and determ ned that the aggregate data the Board had provided to us
was

sufficiently reliable for the purposes of providing descriptive
information in our testinony. In addition, we reviewed rel evant

| egi sl ation, federal grant docunments, and New York's policies and
procedures for filing and processing clains. W interviewed Board
officials, DOL officials, and representatives of selected worker and
vol unteer groups who filed Septenber 11 clains with the Board. W
conducted our review from February 2004 through August 2004 in
accordance wth generally accepted governnent auditing standards.

In summary, as of June 30, 2004, of the $175 mllion in federal funds
appropriated to hel p pay workers' conpensati on expenses related to the
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Septenber 11 attacks and recovery, the New York State Wrkers
Conpensati on Board had used about $49 mllion. Fromthe $125 mllion
portion avail able for processing of clains, the Board had used about
$44 mllion to reinburse two state entities--the New York State Crine
Victins Board (CVB) and the New York State Insurance Fund (SIF)--for
benefits those entities had paid to Septenber 11 victins (or their
survivors). In addition, the Board had used about $4.4 mllion of the
$125 mllion to prepare for responding to any future terrori st

at t acks.

We are continuing to gather information about whether the grant
agreenent's statenent of work and the appropriation act are consi stent
wth these uses of the funds. At the tinme of our review, the Board had
not yet used any of the $25 million that is available to reinburse the
Uni nsured Enpl oyers Fund (UEF) for benefits the UEF paid to workers
associ ated with uninsured enployers (or their survivors). At the tine
of our review, the Board had used funds fromthe UEF to pay these
benefits and was first trying to recoup these funds fromthe uni nsured
enpl oyers before drawi ng upon federal funds to rei nburse for any
unrecovered expense. Finally, the Board had used about $456, 000 of the
$25 mllion that is available to reinburse the UEF for benefits the
UEF

paid to volunteers (or their survivors).

The Board indicated that, as of m d-2004, it had received 10,182

cl ai ns[ Footnote 6] for workers' conpensation and 588 vol unteer cl ains
related to the Septenber 11 attacks and recovery. N nety percent of

t he

wor kers' conpensation clai ns had been resolved, that is, the Board had
resolved all the issues that it could with the information avail abl e
at

that point. The remaining 10 percent of clains were pending, as the
Board was waiting for additional information fromclai mants (such as
nmedi cal evidence), hearings were yet to be held, or clainmnts had not
pursued their case after initial filing. For 52 percent of workers'
conpensation clainms received, (1) a link had been established between

the Septenber 11 disaster and the resulting death, injury, or illness
and benefits had been paid or were in the process of being paid, or
(2)

this link had been established but the Board had not authorized paying
benefits. O the 10,182 workers' conpensation clains, 133 were

associ ated with workers whose enpl oyers were uninsured. The Board had
resol ved 89 percent of these 133 clains. O the 588 volunteer clains
recei ved, the Board had resol ved 31 percent and 69 percent were
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pendi ng. According to the Board, many of the volunteer clains were
pendi ng because the claimants were not actively pursuing their clains.

The Board provided oral comments on a draft of GAO s findings. GAO
I ncor porated these comments as appropriate.

Backgr ound:

The New York State Wirkers' Conpensation Board adm nisters the state
wor kers' conpensati on program and processes clains for workers'
conpensation benefits. These benefits go to workers who are injured at
wor k or becone ill because of workplace conditions and to survivors of
wor kers who di e because of their work-related injury or illness. New
York State requires enployers to provide workers' conpensation

I nsurance--either fromthe State Insurance Fund (SIF), a private

I nsurance carrier, or self-insurance--to pay cash and/or provide

nmedi cal benefits for workers who qualify for coverage.[Footnote 7]
Because sone enployers do not conply with this requirenent, the state
mai ntains a UEF to provide workers' conpensation benefits for workers
associ ated with uninsured enployers. To adm ni ster the state workers'
conpensation program the Board reviews clains to determ ne whether a
worker is eligible to receive workers' conpensation benefits. In
sinmplified form the workers' conpensation clainms process includes the
foll owm ng steps:

* An individual files a claim

* An insurer can challenge the claimif it questions the validity of
the claim

* The Board resol ves sone cases without a hearing, while for others

t he

Board holds a hearing or a series of hearings before a Wrkers'
Conpensation Adm nistrative Law Judge with interested parties present,
such as claimants, enployers, and insurance carriers.

* The Board nmakes a final decision whether or not benefits are to be
awarded to the claimant. For clains approved, insurance carriers, self-
I nsured enpl oyers, or the UEF nmakes direct paynents to the clai mant.

* Either the claimant or insurer can appeal this decision. The appeal

process invol ves successively higher |evels of appeal; the highest
| evel is the New York State Court of Appeals.
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As a result of the Septenber 11 terrorist attacks, Congress
appropriated $175 million in federal funds to assist the New York
State

Wor kers' Conpensation Board with the resulting workers' conpensation
clainms. Specifically, the | aw provided the funds in three earmarked
portions: $125 million "for paynent to the New York State Wrkers
Conpensation Review (sic) Board, for the processing of clains rel ated
to the terrorist attacks"; $25 mllion "for paynent to the New York
State Uni nsured Enpl oyers Fund, for reinbursenent of clains related to
the terrorist attacks”; and $25 nmillion "for paynment to the New York
State Uni nsured Enpl oyers Fund, for reinbursenent of clains related to
the first response energency services personnel who were injured, were
di sabl ed, or died due to the terrorist attacks."” The | egislation

provi ded no further explanation regarding the use of the federal

f unds.

The | aw appropriating the funds gave DOL responsibility for
distributing the funds. After researching various nethods of
transferring the funds, DOL provided the funds to the Board in the
form

of a grant.

Consistent with nornmal grant practices, before the funds were nade
avail able to the Board, DOL required the Board to conplete a grant
application that consisted of a statenment of work, budget infornation,
and ot her docunents related to use of the funds. DOL approved the
Board's grant application w thout making any changes. DOL awarded the
grant to the Board and nade the funds avail able for 4 years.[Footnote
8] The grant agreenent and the provisions of the underlying
appropriation act together provide the |legal framework for using the
f unds.

The grant agreenent's statenent of work, prepared by the Board,

* set out three broad categories of activities to be carried out:
(1) admnistration, (2) mtigation--efforts to help mtigate the
effects of future disasters, and (3) clains reinbursenents to the
Uni nsured Enpl oyers Fund;

* requested flexibility to "transfer funds anongst the three pools of

noney," that is, the $125 nmllion and the two $25 nmillion
portions; [ Footnote 9] and:
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* |isted the Board's intention "to use a portion of the disaster funds
to assist other entities by creating a contingency account within [the
Board's] funding structure that will allow the State to respond
effectively to any unexpected needs as they arise, both in

adm nistrative and in mtigation efforts.":

The followng tineline summari zes the flow of federal funds to the
Boar d:

* Early January 2002: Congress appropriated $175 million to DOL for
t he
New York State Workers' Conpensati on Board.

* M d-January 2002: The Board first contacted the New York State
Departnent of Labor (NYDCOL) and DOL's New York regional office for
gui dance about using the funds. NYDOL and DOL's New York regiona
office referred the Board to DOL headquarters for gui dance.

* April 2002: DCOL had determ ned that a federal grant agreenent was

t he

appropriate vehicle for providing funds to the Board. DOL notified the
Board that the Board needed to submt a one-to-two page statenent of
wor k describing its proposed use of the funds before a grant could be
awar ded.

* Qctober 2002: The Board submitted its conplete grant application
paperwor k, including the statenent of work, to DOL after consulting
with the New York State D vision of Budget.

* Novenber 2002: DOL notified the Board of its decision to approve the
grant, thereby allow ng the Board to draw down funds to conduct
activities consistent with the statenent of work.

* May 2003: The Board made its first draw down of the funds.

As is the case with federal grants in general, DOL requires the Board
to regularly submt reports to DOL for review These reports specify

t he anount of federal funds the Board spent during the previous
quarter

of the year. These reports do not require the Board to indicate
specifically howit had used the funds. In addition to these quarterly
reports, DCOL can access reports on funds the Board had drawn down but
not yet spent.
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The Board Used $49 MIlion for Benefits and Mtigation Efforts:

As of June 30, 2004, of the $175 mllion in federal funds to hel p pay
expenses related to the Septenber 11 attacks and recovery, the New
Yor k

State Wbrkers' Conpensation Board had used about $49 million. The
Boar d

had used about $44 mllion of the $125 nillion avail able for
"“processing of clains" (activities that the Board described inits
statenent of work as "admi nistration" and "mtigation") to reinburse
two state entities for paynent of benefits those entities had nmade to
I ndi viduals (or their survivors) who were injured, killed, or becane
i1l as a result of the Septenber 11 terrorist attacks. Specifically,

t he Board had spent about $28 million to reinburse the New York State
CvB and $16 mllion to reinburse the New York SIF for benefit paynents
they each nade to Septenber 11 victins (or their survivors). The Board
al so had used about $4.4 mllion on mtigation efforts to prepare for
responding to any future terrorist attacks. The Board had not yet used
any of the $25 mllion available to reinburse the UEF for benefits the
UEF paid to workers with uninsured enployers (or their survivors).
However, the Board had used funds fromthe UEF to pay these benefits
and was first trying to recoup these funds fromthe uninsured

enpl oyers

bef ore draw ng upon federal funds to reinburse for any unrecovered
expense. Finally, the Board had used about $456, 000 of the second $25
mllion to reinburse the UEF for benefits the UEF paid to volunteers
(or their survivors) who provided assistance under the direction of an
aut hori zed rescue entity.

The Board Had Used a Sizable Portion of the $125 MIlion for Benefits
Rei mbur senents and Mtigation Efforts:

The Board paid about $28 million of the $125 nmillion to reinburse the
CVB--a state agency that conpensates crine victins--for paynents in
connection wth individuals who were injured or killed during the
Septenber 11 attacks. The state determ ned that the Septenber 11
attacks were a crine that qualified for benefits under the state Crine
Vi cti m Conpensati on Act.[Footnote 10] According to Board officials,
New

York State tenporarily designated the CVB as the first source of
benefit paynents for Septenber 11 victins because state officials
believed that this would be the nost efficient way to deliver
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benefits.[Footnote 11] Wthin a nonth of the attacks, the Governor

I ssued two formal decisions suspending limts on the benefit anounts
payabl e by the CVB and identifying individuals who would be eligible
for benefit paynments fromthe CVB.[Footnote 12] According to the
Boar d,

the rei nbursenent agreenent between the Board and the CVB was

est abl i shed and approved by the New York State Assenbly, the New York
State Senate, and the Governor. Based on this agreenent, the Board

rei mbursed the CVB after receiving docunentation describing the nature
and anounts of paynents that the CVB had previously nade to victins.
The CVB requested rei nbursenent fromthe Board for paynents to victins
related to | oss of earnings and support, |oss of essential personal
property, funeral and burial expenses, and nedi cal expenses. Accordi ng
to the Board, the New York State Conptroller authorized the paynents,
and the New York State Division of the Budget reviewed and approved

t hese paynents. The Board said it did not anticipate the need to
provi de additional reinbursenments beyond the $28 million al ready
provided to the CVB because individual clainmnts are now goi ng
directly

to the Board and not to the CVB

The Board paid about $16 million of the $125 nillion to rei nburse the
SIF for workers' conpensation benefits the SIF paid to Septenber 11
victins enployed by the state (or their survivors). The SIF--held by
the New York State Departnent of Labor--is a fund that provides

wor kers' conpensation insurance to public entities and private

enpl oyers who el ect this coverage. Specifically, the Board reinbursed
the SIF for workers' conpensation benefits paid to state enpl oyees (or
their survivors) who were injured or killed during the Septenber 11

di saster. After the SIF provided docunentation to the Board on
benefits

paid, the Board reinbursed the SIF to cover both paynents al ready nade
to state enpl oyees (or their survivors) and projections of future
benefit paynents for these enpl oyees. These rei nbursenent paynents
wer e

revi ewed and approved by the New York State D vision of the Budget.
The

Board did not expect to reinburse the SIF for many nore Septenber 11
cl ai r8 because the deadline for filing had passed for injury and death
claims. However, the Board indicated that the SIF m ght ask for

rei nbursenent for a few new clains fromstate workers who becone il
in

the future, because such workers may file a claimwhen synptons of a
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di sease appear. [ Footnote 13]

The Board used a significant part of the $125 nillion available for
processing clains to reinburse the CVB and the SIF for benefit
paynment s

those entities made to victins. W are continuing to gather

I nformation

about whet her these reinbursenents were authorized in the grant
agreenent's statenent of work and whether the $125 mllion
appropriation earmarked for "the processing of clains" was avail abl e
for reinbursenents of benefits paid. W are pursuing this matter
further and wll notify the commttee of our findings.

Finally, the Board had spent about $4.4 mllion of the $125 mllion on
mtigation efforts to help position the Board to respond to any future
di sasters. These funds were used for a nultiyear project to ensure the
Board has the ability to nmaintain operations, including access to all
clainms data, in case the Board's nmain data systemfails. The Board
used

the funds to upgrade, purchase, and/or install conputer systens; pay
salaries and fringe benefits of staff working on the project; and
cover

travel expenses. For exanple, the Board paid for new tape and disk
backup systens, new off-site storage contracts, and new i nage storage
systens to ensure viability of Board data and operations. Finally, to
enhance information security, the Board devel oped a security awareness
programfor all Board staff, and planned to test vulnerability of its
systens. Wiile these mtigation activities were undertaken to position
the Board to recover nore quickly from another disaster if one should
occur, the Board acknow edged that these investnents have benefited
current operations as well. W are continuing to gather information on
whet her the $125 mllion earmarked for clains processing was avail abl e
for these mtigation efforts.

The Board Had Not Used any of the $25 MIlion Available for Wrkers
w th Uni nsured Enpl oyers:

The Board had not used any of the $25 mllion federal funds avail able
to reinburse the UEF for benefits the UEF paid to workers with

uni nsured enployers (or their survivors). Congress appropriated these
funds for the Board to reinburse the UEF--a fund naintai ned by the
state that provides workers' conpensation benefits for workers

associ ated with uninsured enpl oyers--for paynents made to Septenber 11

http://www.gao.gov/htext/d041013t.html (12 of 23)9/13/2007 4:35:47 PM



GAO-04-1013T, September 11: Federal Assistance for New Y ork Workers' Compensation Costs

victinms. However, the Board had used funds fromthe UEF to pay these
benefits and was first trying to recoup these funds fromthe uni nsured
enpl oyers before drawi ng down federal funds to rei nburse the UEF for
any unrecovered expense.

The Board Had Used Sone of the $25 MIlion Avail able for Vol unteers:

The Board had used about $456, 000 of the $25 million available to

rei nburse the UEF for benefits the UEF paid to volunteers (or their
survivors) who were injured or killed as a result of the Septenber 11
attacks. Congress appropriated the $25 mllion for "first response
ener gency services personnel"” and, according to Board staff, these
funds were intended for individuals who had served as vol unteers
associated with the Septenber 11 attacks. However, the New York

wor kers' conpensation |law in existence prior to Septenber 2001 did not
I nclude the term"first response energency services personnel” and did
not extend coverage to volunteers. To overcone this issue, the Chair
of

the New York State Wirkers' Conpensation Board issued an officia

or der

that defined "first response energency services personnel” as "[a]ll
persons who, serving wthout conpensation or renuneration, and serving
under the direction of an authorized rescue entity or vol unteer

agency,

provi ded services to deal with the enmergency situation created by the
Septenber 11, 2001 terrorist attack on the Wrld Trade
Center."[Footnote 14] This order also identified the types of groups
that the Board woul d consider to be an authorized rescue entity and
vol unt eer agency (including groups associated with the New York City
police and fire departnents) and thus designated which volunteers were
eligible for benefits that can be reinbursed fromthe $25 nmillion in
federal funds.[Footnote 15] Notably, volunteers are not covered by the
state workers' conpensati on program because they have no enpl oyer and,
thus, are not considered "enpl oyees." Therefore, conpensation
avai |l abl e

to Septenber 11 volunteers is limted to the $25 mllion appropri ated
by the Congress for reinbursenent to the UEF.

Wil e Most Septenber 11 C ains Had Been Resol ved, Many of Those from
Vol unt eers Were Pendi ng:

As of m d-2004, 90 percent of Septenber 11-rel ated workers'
conpensation clainms had been resolved, that is, the Board had resol ved
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all the issues that it could with the information avail able at that
poi nt. For the subset of clains associated with workers whose

enpl oyers

were uni nsured, the Board had resolved 89 percent. In addition to the
Septenber 11 clainms for workers' conpensation, the Board had resol ved
31 percent of the volunteer clains received and 69 percent of these
cl ai ns were pendi ng.

Ni nety Percent of Septenber 11 Cains for Wrkers' Conpensation Had
Been Resol ved:

As of m d-2004, nost Septenber 1ll-rel ated workers' conpensation clains
had been resolved, that is, the Board had resolved all the issues that
it could with the information avail able at that point.[Footnote 16]
Specifically, 90 percent of the 10,182 clains recei ved[ Footnote 17] by
t he Board had been resol ved. Anong the 9,124 resolved clains, 24
percent were death clains, while 76 percent were clains for an injury
or illness. (For Septenber 11 clains data provided by the Board, see
table 1.):

For 42 percent of clains received, the Board had determ ned that a
i nk
had been established between the Septenber 11 disaster and the

resulting death, injury, or illness and benefits had been paid or were
In the process of being paid.[Footnote 18] For an additional 10
per cent

of clainms received, the Board had determ ned that a |ink had been

est abl i shed between the Septenber 11 disaster and the resulting death,
injury, or illness, but had not authorized paying benefits. According
to the Board, one of the reasons that benefits had not yet been paid,
even though a link had been established, was that these enpl oyees had
not m ssed nore than 7 days of work on account of their injury or

Il ness.

Ten percent of the clains received by the Board were pendi ng. These
clainms were pending for a variety of reasons, including that the

cl aimant was waiting for his or her hearing to take place; that no
causal link had been established between the death, injury, or illness
and the workplace; or claimants had not pursued their case after
filing.

Some Septenber 11 clains were challenged after initial filing and sone
wer e appeal ed after a decision had been made. An insurance carrier and/
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or enployer can challenge a claimafter a claimis submtted if they
di spute the evidence provided by the claimant. For Septenber 11

cl ai ns,

I nsurers/enpl oyers chal | enged a hi gher proportion of injury or illness
clainms than death clains. Specifically, insurers/enployers chall enged
about 27 percent of injury or illness clains conpared wth about 2
percent of death clains. According to the Board, with illness cl ai ns,
synptons can devel op over tine, and sufficient nedical evidence may
not

exist at the tinme of filing to establish a |link between the illness
and

wor kpl ace condi tions. |ndependent of whether a claimis chall enged,
either the claimant or the insurer/enployer can appeal a decision

af ter

the Board has resolved a claim O the resolved Septenber 11 clains, 5
percent of the death clains were appealed and 6 percent of injury or
i1l ness clains were appeal ed.

O the resolved Septenber 11 clains, 36 percent were resolved with a
heari ng(s) and 64 percent were resolved w thout a hearing(s).[Footnote
19] O those clains wwth a hearing(s), 11 percent were death clains
and

89 percent were injury or illness clains. The tine to process clains
with a hearing was as follows: 43 percent took |ess than 6 nonths, 22
percent took between 6 nonths and 1 year, and 35 percent took over 1
year. O those clains without a hearing(s), 30 percent were death
clains and 70 percent were injury or illness clains. The tine to
process clains wthout a hearing was as follows: 69 percent took |ess
than 6 nonths, 21 percent took between 6 nonths and 1 year, and 10
percent took over 1 year.

Table 1. Status and Nunber of Septenber 11 Wrkers' Conpensation
d ai s
(excl udi ng vol unteers), m d-2004:

Status: Cl ains received;
Death clains: 2,195;
Injury-illness clains: 7,987; Total clains: 10, 182.

Status: O ains resolved;
Death claims: 2,149;
Injury-illness clainms: 6,975;
Total clains: 9, 124.
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Status: d ains pending;

Deat h cl ai ns: 46;
Injury-illness clainms: 1,012;
Total clains: 1,058.

Status: Cains challenged after initial filing by claimnt[A];
Deat h cl ai ns: 33;

Injury-illness clainms: 2,121;

Total clains: 2, 154.

Status: O ains appeal ed after Board nade its deci sion;
Deat h cl ai ns: 99;

Injury-illness clains: 422

Total clainms: 521.

Source: New York State Wirkers' Conpensati on Board.
Note: Data are current as of July 5, 2004.

[A] dains challenged may be included in either clains resolved or
cl ai s pendi ng.

[ End of tabl e]

Most Septenber 11 Clains for Workers with Uni nsured Enpl oyers Had Been
Resol ved:

The majority (89 percent) of Septenmber 11 clains for workers with

uni nsured enpl oyers had been resol ved. Mdst of these worker clains
wer e

resolved with a hearing(s) and took between 3 and 9 nonths to resol ve.
However, nearly a third of these clains took over a year to resolve.
For those worker clains resolved without a hearing, nost took |ess

t han

6 nonths to resolve. Eleven percent of clains fromworkers wth

uni nsured enpl oyers were still pending. Conmon reasons that these
claims were pending included that the claimnt was waiting for his or
her hearing to take place and that no causal |ink had been established
bet ween the death, injury, or illness and the workpl ace.

Sonme clains fromworkers with uninsured enpl oyers were chal | enged
after
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initial filing and sonme were appeal ed after a decision by the Board
had

been made. Specifically, about 26 percent of these clains were
chal | enged. | ndependent of whether a claimwas chall enged, 17 percent
of the resolved clains were appeal ed after a deci sion had been nade.
For two clains for workers with uninsured enployers, the clai mants had
recei ved nedi cal or cash benefits paid fromstate funds, and for one
of

these clains, the claimant was receiving continuing cash benefits.

( For

data on Septenber 11 clains filed for workers wi th uninsured

enpl oyers,

see table 2.):

Tabl e 2: Status and Nunber of Septenber 11 Wrkers' Conpensation
d ai ns
Filed for Workers with Uni nsured Enpl oyers, m d-2004:

Status: Clains received; Death clains: 17;
Injury-illness clains: 116;
Total clains: 133.

Status: C ains resolved;
Deat h cl ai ns: 15;
Injury-illness clainms: 103;
Total clainms: 118.

Status: d ains pending;
Death cl ai ns: 2;
Injury-illness clains: 13;
Total clainms: 15.

Status: C ains challenged after initial filing by claimnt[A];
Death clai ns: 2;

I njury-illness clainms: 32;

Total clainms: 34.

Status: C ains appeal ed after Board nade its decision; Death clains:
3;

Injury-illness clains: 17;

Total clainms: 20.

Status: Clains that recei ved nedi cal or cash benefits; Death cl ai ns:
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0;
Injury-illness clainms: 2;
Total clainms: 2.

Status: Clains receiving continuing cash benefits; Death clainms: O;
Injury-illness clainms: 1;
Total clainms: 1.

Source: New York State Wirkers' Conpensation Board.
Note: Data are current as of August 6, 2004.

[A] dains challenged may be included in either clains resolved or
cl ai s pendi ng.

[ End of tabl e]
Most Septenber 11 Clains for Volunteers Were Pendi ng:

Wiile the majority of all Septenmber 11 workers' conpensation clains
had

been resol ved, 69 percent of volunteer clains were pendi ng.[ Footnote
20] According to Board officials, a high portion of the vol unteer

cl aims were pendi ng because (1) sufficient nedical evidence had not
been provided to establish the Iink between the Septenber 11 vol unteer
activities and the death, injury, or illness and (2) clainmnts had not
pursued their case after filing. Board officials believe that sone

vol unteers may not have pursued their case further because they had
filed a claimbefore devel opi ng synptons and, therefore, had little,

| f

any, nedical evidence to provide. According to Board officials, such
volunteers had filed a claimso that they could pursue benefits at a

| ater date if synptons were to devel op. (For data on Septenber 11
clainms filed for volunteers, see table 3.):

Tabl e 3: Status and Nunber of Septenber 11 Wrkers' Conpensation
d ai ns
Filed for Volunteers, m d-2004:

Status: Cl ainms received; Death clains: 1;

I njury-illness clains: 587;
Total clainms: 588.
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Status: C ains resol ved;
Death cl ai ns: O;

I njury-illness clains: 185;
Total clains: 185.

Status: d ains pending;
Death clains: 1;
Injury-illness clains: 402,
Total clainms: 4083.

Status: C ains challenged after initial filing by claimnt[A];
Deat h cl ai ns: O;

Injury-illness clains: 14;

Total clains: 14.

Status: O ains appeal ed after Board nade its decision;
Death clains: O;

Injury-illness clainms: O;

Total clains: O.

Status: Clains that received nedical or cash benefits;
Deat h cl ai ns: O;

I njury-illness clains: 85;

Total claims: 85.

Status: C ains receiving continuing cash benefits;
Death clains: O;

Injury-illness clains: 23;

Total clainms: 23.

Source: New York State Wirkers' Conpensati on Board.
Note: Data are current as of August 6, 2004.

[A] dains challenged may be included in either clains resolved or
cl ai s pendi ng.

[ End of tabl e]
Ni nety percent of the resolved volunteer clains did not require a
hearing. The majority of these clains were resolved within 3 to 9

months of filing for benefits. The tine it took to resolve the seven
volunteer clains that required a hearing(s) ranged fromless than 3
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nmonths to nore than 6 nonths. A few volunteer clains were chall enged
after initial filing: while there is no insurer involved with a
volunteer claim the Board itself challenged 2 percent of these

cl ai ns.

The Board chal | enged these cl ai ns because, for exanple, it did not
believe that a claimant had net the criteria for being considered a
Septenber 11 volunteer or had sufficient evidence to support the
claim

There have been no appeal s regardi ng vol unteer clainms. For 85

vol unt eer

clainms, the claimants had recei ved nedical or cash benefits, and for
23

of these clains, the claimnts were receiving continuing cash benefits.

M. Chairman, this concludes ny prepared statenent. | will be happy to
respond to any questions you or other Menbers of the Subcommittee may
have.

GAO Contacts and Staff Acknow edgnents:

For information regarding this testinony, please contact Robert E.
Robertson, Director, or Brett S. Fallavollita, Assistant D rector,
Educati on, Workforce, and Incone Security at (202) 512-7215.

| ndi vi dual s maki ng contributions to this testinony include Linda L.
Si egel, Kenneth J. Adans, Tonnye Conner-Wite, Margie Arnen, and Any
Buck.

FOOTNOTES

[1] The | aw appropriating these funds was Public Law 107-117
(approved,
Jan. 10, 2002).

[2] New York State requires enployers to provide workers' conpensation
I nsurance. However, because sone enployers do not conply with this
requi renment, the state maintains an Uninsured Enployers Fund to

provi de

wor kers' conpensation benefits for workers associated wth uni nsured
enpl oyers.

[3] The law refers to "first response energency services personnel”;

however, for the purposes of this testinony we refer to these
I ndi vidual s as volunteers, that is, not associated with an enpl oyer.
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[4] Benefits paid fromthe Septenber 11th Victi m Conpensation Fund of
2001 are paid after deducting collateral sources, including (1)

wor kers' conpensati on benefits received before filing for benefits

Wi th

the VictimFund and (2) future workers' conpensation benefits to be
paid to the children of the deceased.

[5] GAO, Septenber 11: Health Effects in the Aftermath of the World
Trade Center Attack, GAO 04-1068T (Washington, D.C.: Sept. 8, 2004).

[6] In addition to these 10,182 clains, the Board received and
cancel l ed 674 clains. The Board cancelled these clains for a variety
of

reasons, including the case had been entered into the clains database
twce in error or the case was not related to the events of the
Septenber 11 disaster.

[ 7] New York exenpts the foll ow ng businesses fromthe requirenent to
carry workers' conpensation insurance: (1) a business owned by one

I ndi vidual with no enployees that is not a corporation, (2) a business
partnershi p under New York State | aw that has no enpl oyees, and (3) a
busi ness corporati on owned by one or two individuals who own all of

t he

stock and hold all of the offices and that has no enpl oyees.

[8] According to DOL, the Board can apply for an extension to use the
funds beyond the 4-year limt.

[9] In the statenent of work, the Board requested that the $50 mllion
for reinbursenents be transferred to the Board in its entirety.
However, according to DOL officials, the Departnent of Health and
Human

Servi ces' Paynent Managenent System -whi ch manages grant paynents for
DOL and ot her federal agencies--declined to nake a $50 million advance
paynent, noting that the statute specified that the funds were
avai l able for "reinbursenent." This action prevented the co-m ngling
of

the $125 mllion with the other funds.

[ 10] NY Exec. Law 621 et seq. (MKinney 2004).

[11] For non-Septenber 11 clains, the CVB is a payor of l|last resort
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and

woul d pay only after paynents from ot her sources, such as workers'
conpensation or Social Security, are deducted fromthe final award
anount .

[12] Executive Order 113.5, Septenber 12, 2001, and Executive O der
113. 31, Cctober 10, 2001.

[13] New York workers' conpensation law requires a claimant to file
wthin 2 years after the accident or injury, or within 2 years after
the death of an enpl oyee froma work-rel ated accident or injury,

whi chever is later. For an occupational disease, the claimnust be
filed wthin 2 years after the disablenent or after the clai mant knew
or should have known that the disease is due to the nature of the

enpl oynent, whichever is the |ater date.

[14] Order of the Chair #967, July 22, 2003.

[15] The Board did not establish a deadline for volunteers (or their
survivors) to file Septenber 11 cl ai ns.

[16] The Board provided data on (1) the status of all Septenber 11
clainms (which do not include volunteer clains) and the tinme to process
these clains as of July 5, 2004, (2) the status of Septenber 11 clains
for workers with uninsured enpl oyers and vol unteers as of August 6,
2004, and (3) the tine to process clains for workers with uninsured
enpl oyers and vol unteers as of May 14, 2004.

[17] The 10,182 clains recei ved does not include Septenber 11 clains
for volunteers.

[18] Wiile the Board conducted a special inquiry on this infornmation
for the purposes of our study, the Board does not aggregate

I nformati on

that woul d provide insights on the type of benefit received (i.e.,
nmedi cal or cash benefits) or the type of claim(i.e., death, injury,
or

I11ness).

[19] This does not include 26 individual clains that were resol ved
using a wai ver agreenent for which processing tine was not avail abl e.
In the case of a waiver agreenent, a claimnt has waived his or her
rights to file a claimfor workers' conpensation and has entered into
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an agreenent regarding his or her benefits.
[ 20] The nunber of volunteer clains is not included in the total

nunber
of Septenber 11 clains identified in table 1.
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